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further Considerationson Subsidiary Democracy*
Gerd Grözinger

TheEuropeanUnionis almostritually criticizedfor its democracydeficit.Alrnost
asautomatically,this leadsto calls to strengthenthe EuropeanPadiament,sometimeselen garnishedwith someelementsof directdemocracy.But this neednot
representthe solesolution.For if the elementof "subsidiarlty"is constitutivefor
theEU's seLf-conception,
thatis, anemphasison closeness
to thecitizenry is taken
seriously,thenanexpanded
role for thenationalparliamentsshouldalsobe considered.In thefollowing,I will exploreapracticalsuggestion
for theirdirectinclusion
in döbatinganddecidingquestionson the Europeanlevel.
First of all, we needto clarify exactly what is meantby this democracydefic'it,
somethingusually takenasself-evident.A few generalrulesfor reform canbe distilled from this discussion,which in the next stepareappliedin threeconcretesuggestionsfor remedyingthe problem.In particular,a United Parliamentsof Europe
shouldin the future be given a detenniningrole. The discussionofthis includesan
explorationof a suitablevotingsystem:ExCumlex. Thisis followedby discussing
thegeneralizationof possiblenationaldeviätionsfrom theEuropeanstandardin the
form of a Principle of Advantage.Thirdly, a proposalfor a futureprocessfor selecting membersof the EuropeanCommissionwill be presented,arguingforg transition towardsa new Switzerland/AthensÄV'estminster
mix. The two latter considerationsaröintendedto strengthenthe parliamentsof the memberstates,integrating
themmorefully into Europeanpolicy,so that an intensificationof subsidiarydemocracyis obtainedin all threeways.Besidefunctionalsubsidiarity,whereparticular areas,usuallythelessimportant,aredelegatedto themember.states,
democratic decisionmaking in the EU needsto be strengthenedby delegatingrelevantdecisionsof Europeanimportanceto theelectedrepresentativebodiesof the member
states.

* Slightly updatedand translatedversion of a contribution to Claus Offe (Ed.), Demokratisierungde1Dgmokratie.DiagnosenundReformvorschläge,
FranKurt/l\{.2003.
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Is the EU a democraticinstitution?
In political theory, three things are usually considered crucial characteristicsof a
democracy.l
These necessarycharacteristicsfor granting a political body the "democratic"
sealof quality are:
- Equality of citizens in the political sphere,
- Transparencyof decision-making processes
- Accountabilityof electedrepresentatives
The first criterion requires first and foremost the equal weighting of votes in elections. Differences in weighting, often unavoidablein voting district apportionment,
must be kept to an absoluteminimum. If minority protection - for example the population of smaller statesin a union - is considereda further goal of a free constitution, this goal should be openly achievedby way of veto rights, not secretly smuggled in via the unbalancedweighting of votes. Such a veto in a federation could for
-xample be the stipulation that a measurenot oniy needsthe consentof a majority of
voters,but also a majority of member states.
This equality of citizen power is quite questionablein the EU, for both in the
representationin EuropeanParliament as well as in the Council of Ministers2 there
are excessivedistortions. As points of orientation for determining the extent of inequality, consider the two countries Germany and Luxemburg, extremes when it
comesto population.
I171995, the number of residentsper representativein Germany was 820 000 and
70 000 in Luxemburg. A singleLuxemburg vote was thus relatively speakingalmost
twelve times more influential than a German one. Also, in votes with qualified majority eachvote in the Council of Ministers representsanywherebetween8.1 and
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Follesdal, Andreas : "Democracy aud the European Union: Challenges." In : Andreas
Follesdal and Peter Koslowski (eds.)'.Democracy and the European Union, Heidelberg
1998, l-72, here 7 ff.
Unfortunately, the EU gave two of its institutions almost identical names: the European Council and the Council of Europe. The first i.s made of all executive heads premiers, presidents, chancellors - plus the President of the Commission. It is an
almost informal body, but one responsiblefor the large negotiations and compromises:
like Maastricht, Amsterdam, Nice. In contrast, everyday work is undertaken by the
Council of the European Union, which consists of the relevant ministers. With the
exception of the defenseministers, all important policy areashave their own council.
To keep the distinction to the first clear, in the following the term "council of ministers"
will be used.

just 0.2 million residents.3The new Treaty of Nice showsthat after expansiol
irardly
anything has changed about these disparities.a
If such distortion existed within a national state as a classedsystem of voting
rights, where, for example, the poor and rich or men and women were subject to
unequal treatment, the public outcry would be guaranteed.But when it comes to
the European level, not only is this protest lacking; despite multiple revisions of
the treaties,there seemsto be no real will to eliminate the discrepancy.so the first
resultof testing the democraticquality of the EUreveais that thereisno real equalitv
of citizen power.
Things do not look much better when we come to the secondcritenon: transparency.Transparencyis crucial, becausewithout awarenessof the political behavior of electedrepresentatives
it is difficult, if notimpossible,to evaluatetheir work.
when it comesto the EU, the extremely high complexity of decision-making structures already makes it practically impossible for voters to foilow the process.For
exampie, there are for the EuropeanParliament alone eight different ways of effecting legislation, from the facultative hearing tb obiigatory vote,5
The council of Ministers is even less transparent.Around 70 percent of its decisions are quietly worked out on the civil servantlevel, and only formally noclded
through by the deciding body.6controversial ipsues,in other words, those things
where the electorate could perhaps see how various positions collide, arguments
are exchanged,and how this resultsin a decision, arenot really visible to the public.
EU politics consist primarily of covert diplomacy. All the minutes on meetinss and
votesheld by the council of Ministers are not public.Twhen it comesto traispap
ency, the EU fails another criterion.
The remaining third condition, accountability, is consideredby most commentators to be the central criterion for a democracy.The action of the political representatlvesmust be brought to acceptablycoincide with the majority will of the vot_
ers, as expressedin elections and/or referenda.According to the general view, the
EuropeanPalliament is insufficiently accountable; despitethe expansionofits role
Follesdal, Andreas: "Democracy and Federalism in the Europeanunion." In: Anrlreas
Follesdal, Peter Koslowski (Hg.): Democracy and the European union. Heidelberg
1998, 231 -253 , here 234.
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Fischer,Klemens H.'. DerVertrag von Nisa. Baden-Baden200L,246t.
Decker, Frank: ,,Mehr Demokratie wagen: Die Europäische union braucht einen
institutionellenSprung.nachvorne." In: Aas potitik uni zeitgeschichteB (2001),33 37, here35.
Gretschmann, Klaus: ,,Traum oder Alptraum? politikgestaltung im spannungsfeld
von Nationalstaat und Europäischer union." rn.. Aus politik uid Zeiigeschiihte B
(2001),25-32,here28.
F@llesdal1998,as footnote 1, 5.
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in recentyearsit remains a relatively powerlessinstitution. Instead,we have a powerfulersatzlegislativebranchinthe Council of MinistersandtheEuropeanCouncil'
The problem of this construction can be made clear by way of analogy.To translate the European distribution of powers to the German context: it is as if the Bundesratwere ih" t*" parliament that passeslegislation and determines the government, while the Bundestagplays only a very modest secondaryrole. we can be sure
that sucha weighting of power in Germany could hardly survive ovef the long term.
First of all, it would be seeuas ineffective,for stategovernmentsaretoo focusedon
their relative regional interests.And on the other hand, the chain of legitimization
would be quite weak. Democracy theory assumesthat the degreeof legitimacy depends on the number of stations separatingvoter and political act. In the EU, with
the strong position of the ersatzlegislative of the two councils, this chain is unnecessarily long. Thus, the criterion of accountability is also not met.
The insufficient fulfillment of all three conditions together results in a paradoxical situation, as Juliet Lodge describesit: if the Union were to apply for membership, by no means could it be sure of acceptance,becauseof its weak democratic
structures.sThe usual responseto the EU's democlaby deficit is now to strengthen
the EuropeanParliament at the cost of the influence of the Council of Ministers and
the European Commission.
Beside the standarddescriptionsof democracyamong political scientists,which
seemsto suggestthis advice, there are aiso positions specific to Europe that warn
precisely againstthis. Fritz Scharpf, for example, has emphasizedthat the acceptanceof democracyfestson two columns: accordingto Ablaham Lincoln's classical
definition of democracy as "government of the people, by the people, for the people" we cannotsolelylook at the system'sinput, that is, "through the people,"but its
output as well: "for the PeoPle."
As in national politics, there is a tension between these aspects.An example of
this is the existenceof constitutions : on the level of the EU, a simple strengthening
ofvoterparticipation could lead to a declinein effectiveness.The astonishingsuccessof the EU, the argument goes, probably lives from the mix of a technocracy
protectedfrom the direct will of the people and the policy network of the executives.
Just as there is skepticism when it comes to chancesfor the successof democntization, there are equally skeptical views when it comes to the question of the
existence of a European people: it is argued that a European people perhaps
does not really exist, and is thus not truly capable of sovereignty. Such positions
also seemto come primarily from Germany.The representativesinclude suchprom8
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the EuropeanParliamentand its Altematives."In:
Lodge,Juliet: ,,strengthening
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inent authors as Grimm, Kielmansegg, Offe, Lepsius, Habermas and again
Scharpf.e In the words of the latter, the EU has a ttreefold, deficit:
"... the lack of a pre-existing collective identity, the lack of Europe-wide political debates,and the absenceof a Europeaninfrastructure of political parties and common media that could insure the political accountability of office holclersto a Europeanbody of
voters".lo

Many contrary opinions can be found in the literature, particularly when it comesto
the first claim, the lack of a collective identity. It is pointed out that the inherent
hypothesis that state fonnation needs to be preceded by a mythical formation of
a nationis quite disputableif one looks at Europeanhistory.rrThe questionis posed
whether the EU's functionality, seemingly lacking an overarchingidea, is not itself
based on a powerful modern myth, the principle of rationality.lt
There is, for example, a greatdeal of empirical plausibility for the hypothesis
that the formation of a collective identity is gradually progressingin thepopulations
of the EU member states.For example, at the end of the 1990s,the Eurobarometer.
showed that only every twentieth European defined him or herself exclusively as
European.But the number of thosewho claimed a solely national identity no longer
formed a larger group than those who claim a mixed identity as both a citizen of a
particular state and a citizen of Europe.13
Above all, the question posesitself : what alternatives do the skeptics have to
offer? The deepening of the EU achieved in the past years seemsirreversible. To
stop halfway not only risks the effectivenessof the now much larger union; it could
alsohavenegativereverseimpacts on the democratic structureof the member states.
If decisionsare increasinglymadein Brussels,and this processis markedby "bureaucratization, informalization, and arcanization',14,the accompanying dominance of the executive and the diffusion of accountabilities at home could lead
9

Fuchs,Dieter: ,,Demosund Nationin der Europäischen
Union.,,In: Hans-Dieter
Klingemannand FriedhelmNeidhardt(eds.)'.zur Zukunftder Demokratie.Herausfo rder ungen im Zeitalter der Globalisierung. B erlin 2000,Zl 5 - 236, bere2L6.
10 sclrarpf,Fritzw. : Regierenin Europa.Effektivunddemokratisch
? Frankfurt/M.1999,
lo /.

11 Fuchs2000,asfootnote9,230.
1Z Hansen,Lene andMichael C. Mlliams: "The Myths of Europe:Legitimacy,Communityandthe'crisis' of theEU." rn'.Journalof commonMarketstudies3T(1999:2),
233-249.
13 Fuchs2000,asfootnote9,226.
14 Bach,Maurizio: ,,Die europäische
Integrationund die unerfülltenversprechender
Demoklatie."In: Hans-Dieter
KlingemannandFriedhclmNeidhardt(eds.):,
Zur Zukunft der Demoltratie.Herausforderungen
im Zeitalter der Globalisierung.Berlin
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to a combination ofparalyzing voter dissatisfactionand eruptive eiectoral successes
forright wing populistparties.Forthis reasonalone,at issuecanno longerbewheth'
er the democracy deficit should b'e overcome - but simply how this should be
achieved.
Four things canbe learnedfrom the skepticsof a simple transferof national democratic principles to the EU. First, a Europeanidentity cannot be consideredsecure,
but is at best a fragile constructionin needof improvement - or in the worst casehas
yet to be achieved.This requires measuresto build up trust between the citizenries
of the member states,and these can first of all be imagined as the beginning of a
trans-borderdiscourse.Second,political opinion formation on Europeanquestions
still takesplace primarily on the level of the nation-state.It is thus central to include
the nation states,both as forums for generating opiuions and decision-making.
Third, Europecannotconsistsolely of empty rules determiningprocess.It should
alsohavethematicgoals,a purposefor its existencealongsideotherpowers,like the
US. Fourth, the inclusion of all EU member states,which up until now has limited
lossesdue to intemal friction, should not be abandonedtoo quickly for a purely input-oriented democratization.
In combining theseskeptical points with the general criteria for a democracy,a
robust catalogue of reform requirements could be formulated as foliows:
- Political equal weighting of citizens in Europeanpolitical life needsto be established.
- The transparencyof decisions needs to be improved.
- National political arenasshouid be usedto debateEuropeanquestions.
- All argumentsfrom all member statesneed to be given a forum.
- Appropriate veto rights on the national level need to be gualanteed.
- Elements of a speeifically European identity need to be protected and strengthened.
- Appropriate national representationin executiveinstitutions needsto be secured.
- Politicat elementsshould be strengthenedin selectingthoseto fill leadershippositions
In the following, this cataloguewiil be given three appiications.In so doing, in individual suggestionit will not always be possible to addressall points equally, but
their combination does provide a balanced consideration of all the demandsmentioned here.

The 'United Parliaments of Europe' and furl"herConsiderationson Subsidiary Democlacy

The United Parliamentsof Europe
Is there an altemative to the common position of simply strengtheningthe rights of
the EuropeanParliament? one possibility would consistin opening national padiarnentsto Europeanquestions.This approachfinds itself in good company: as a leitmotif for the following, let us take the following statementby Jürgen Habermas:
Now sucharenasof publicopinionandwill fonnationhaveexistedup until now only
within individualnation-states.
But themissingEuropeanpubliccannotbe understood
solely asthe projectiveenlargement
of suchan intra-statepublic sphere.It can only
emergeby openingthe intactcommunication
flows of the nationalarenas.
Thenationalmediaofone countrymustpick up thesubstance
ofthe controversies
held
in theothermemberstates.Then,parallelopinionsandcounter-opinions
couldform in
all memberstatesaroundthesamekind of issues,information,andreasons,
regardless
of wheretheycomefrom.rs
what here is formulated as a wish can be practically carried out by networking the
'
national pa5liamentsof member states.Similar to the way mega-computersno longer consist of a single gigantic apparatus,but are made up of many smaller independentcomputersworking together,a federal political processcan be constructed
in an analogousway.
This meansconstructing a centripetal processof European discourseand decision-making. The formation of the United Parliamentsof Europe could take placein
the following way:
- Any country in the EU can propose European regulations if supportedby a majority of its parliamentary representatives
- This proposal is submitted to all the other parliaments.
- Ail other parliamentshavethe right to introduce within an appropriatetime frame
a counter-proposalapproved by a majority ofits representatives
- After this deadline, all parliaments hold hearings on the proposals,to which r-epresentativesfrom the parliaments making the proposals are also invited.
- All proposalsare then at the sametime set to a vote in all parliaments,decidedby
the appropriate majority.
- For this, the parliaments are combined to form a network, forming a "virtual"
European general assembly.
A practical example for illustration purposes: in the Danish parliament, a majority
of representativesapproves a proposal that provides for a Europe-wide co, tax.
15

Habermas, Jürgen: ,,Warum braucht Europa eine Verfassung? Nur als politisches
Gemeinwesen kann der Kontinent seine in Gefahr gerateneKultur und Lebensform
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This is translatedby the EU into all official languages,and passedon to the various
legislatures.Each member statethen has,say, three months to presentone counterproposal, if a majority of representativescan be obtained for it.
Then, Belgium for example might consider the Danish proposal in principle
worthy of support, but thinks an additional tax on fissionable material is lacking,
and proposesan altemative solution. Germany agreesto the Belgian variant, but
suggestssomewhatlower tax rates.Spain in contrastwould iike to block the EU
from striving for any harmonization in this area, and makes a counterproposai.
And so on and so forth ...
All proposals are then translated and distributed. What foliows is a further period - perhaps again three months - in which in all parliaments hold hearings, to
which representativesfrom each country making a proposal are aiso invited to explain their point of view and motivations.
Then, on a singleselectedday at the sametime, a vote takesplace in all padiaments; the individual results are reported to B1usselsand/or Strasburg,then aggregated and announcedin the form of an overall result. The discrepanciesin the sizes
of the parliamentscan be easily neutralized by weighting by respectivepopulation.
This allows for an actual equal treatment of the political influence of all citizens.
But how doesthis resultin building up mutual trust amongthe citizenriesof Europe, one of the main goals of this proposal? It does so in three ways : first of all, in
order to improve chancesin the voting process,sharedproposalsmade by multiple
parliaments are likely. In this way, an exchangetakes piace not among the executives, but among the legislative branches.This encouragesnot only collaboration
among stateswith similar structural interestsbut also among countries possessing
similarmajorities,thusstrengtheningtheformationof Europe-widepartyalliances.
There will thus not only be Benelux or Scandinavianproposals,but Social Democratic or Christian Democratic proposals, where countries as different as Austria,
Spain, Ireland, and Poland could find their way to one another.
Secondly, and over the long term most importantly, there is then a subsequent
Europe-wide phase of consultation. Undoubtedly with great media attention, tire
representativesof one parliament must explain to the representativesof another
member state why they are presenting a particular proposal. Standpoints driven
purely by national self-interest already have low chancesat the very start of such
a process,for they run the danger of being torn apal't in argumentation,resulting
in a significantlossof prestigeforthegovernmentaimajority of theproposingcountry. Conversely,well-grounded positions could provide a foundation for a European
people to emerge as a colnmunity of deliberation.
Third, it irnplies on the formal level a certain overcoming of a merely national
point of view. Individual representativesare less compelled to follow narrowly defined national intereststhan are governments.And when a parliament for example
votes51 percentforproposalA,49 percentproposalB, thevotesforB atenot lost.In
;(
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contrastto governments,which only representmajorities, and often nalrow ones,in
the gathering the results to an overall Europeanresult, all positions will be considered in coming to a Europeanresult. For example, the French and English and Italian and Iberian oppositions, along with parliamentary majorities in Germany and
Scandinavia,could be able to achieve their ends, although it forms fewer governments.
By way of example,I have assumedthe sirnple caseof a simple majority. When
it comes to gathering majorities for the centripetal decision making process, we
could at first be satisfied with transferring current voting modalities according to
the treaties of Maastricht, Amsterdam, and Nice. Aside from issuesthat at the moment demand unanimity, there are questions that require a simple majority and
questions that require the so-called "qualified majority," the latter representing a
7l percentmajority.r6
This high hurdle seemssufficient protection for the interestsof small states.But
should these statesdemand further security, due to the transition to correct representation of the population, a strengthening of veto rights could be easily introduced. This could take place for example by way of the introduction of a "double
majority" principle * amajority of votesof all Europeanparliamentariansas well as
padiaments. Many federal constitutions, like that of the US or Switzerland, and to
certain extent Germany as well, have such a way of securing important decisions.
But this is quite a hard condition, especiallywhen a community also includes
very small member states-iike Luxemburg, and most recently Malta and Cyprus.
As an alternative, Philippe C. Schmitter has therefore suggesteda group representation in the form of three "collegii" for the smaller, mid-sized, and large states,
where any proposal also need to be internally approved.rtHowever, this presumes,
for example,that the vital interestsof member statesarc defined solely by their size,
and not their regional location, and is thus not very plausible. A lessrestrictive, and
hencemore elegant,purely formal alternativewill be discussedin the next section,
along with an especially suitable technique of voting.
Allow me to explore a number of possible questions or objections to this proposal. First, would this not lead to an overburdening of the national parliaments?
This cannot be ruled out, so a procedure of admittance needs to be established.
Here, the European Parliament could play the role of a "gate-keeper,"by ordering
issuesaccording to political relevance,andperhapsallowing forno more than three
or four votes per year.r8In any case,it would be easy to establishpurely organizal6
l7
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tional limitations in the interest of workability. In contrast, the suggestion of the
former German Foreign Ministerre and a few others, also aiming at a better connection betweennational and Europeanlegislatures,to introduce representativeswith a
double mandate- as dual members of both a national parliarnent and a secondEU
chamber - would truly represent an inhumane overburdening of the deputies.
Should all questionsbe admissible? In the framework of the treaties: yes. It is
not really clear why limitations should be necessary,and what these limitations
should be.
Should individual proposalsor partial suggestionsbe excluded?It is conceivable that stateswill try to smuggle in other issuesof importance to them within a
proposal. A shocking example of this can be seen in the United States, where
such attempts are commonplace in Congress; the president was thus a number of
years ago given the right to veto individual components of acts of congress.This
does not seem necessaryhere. There are far too many parties involved, so that it
is impossible to be sure that any deals perhaps made are ultimately adhered to.
And the large number of voting options will provide a sufficient number of alternatives free of such problematic additives.
.. Should this centripetal procedure cornpletely replace the Council of Ministers
as an ersatz legislature? That seems illusory. Only a few issues are important
enough to be decided in large Europe-wide debates. The Council of Ministers
(as well as the EuropeanParliament) will thus still have enough work to do. Important herewould be a clear hierarchisation: a decision of the Council of Ministers can
be revised and corrected by a successfulmajority vote of the United Parliaments,
and such a decision would then be bindine for the Council of Ministers.

ExCumLex
A simultaneousvote on up to27 alternatives- and with further expansionstill more
* demandsa procedure that should be seenas fair, transparent,and goal oriented.
The mode of voting suggestedhere is basedon a combination of three components,
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gency clauses could take effect, in which an urgency motion supported by a larger
number of national parliaments could do away with this blockade.
Fischer, Joschka: ,,Vom Staatenverbundzur Föderation - Gedankenüber die Finalität
der europäischenIntegration. Rede desBundesaußenninistersam 12. Mai 2000 an der
Humboldt-Universität zu Berlin." In: Bleitter fiir deutscheund intemationale Politik 6

(2000),'ts2-762.

The 'UnitedParliamentsof Eulope' andfurtherConsiderations
on SubsidiaryDemocracy
and thusbears thenameExCumLex.zo" Ex" refersto theexaminarionof alternatives
following a given pattern.The secondcomponent of the name(" Cumt') refers to the
possibly necessarycumulation of classesof evaluation.Finally, " Lex" refersto a
lexicographic rule in determining the winner.
Although there is not enough spacehere to examine the individual reasonsfor
this rule of counting in detail: according to criteria given by economists,the technique comparesvery favorably to others when tested,and cognitive psychologists
assureus that human beings order and communicate more in cardinal and not ordinal categories.And cyberneticstells us that the human capacity to processinformation is quite limited, and as a rule comprises between six and eight categories.
Taking only the positive aspect,we arrive at four rating levels, well known from the
intemationally known academic grading system.
Concretely speaking, the rule entails the following:
- All optionsareevaluatedbythe deputieson a scaleof 1 to 4 ("very good" to "still
acceptable") or are otherwise consideredrejected.
- Then - beginning with the highest level, one - a count is made to seeif thele is amajority for one option.
- If several options are positively judged on one level, the one with the greatest
majority is considered the victor.
- If on the highest level no positive result is achieved,the count is repeated,levels 1
and 2 now addedup.
- If this doesnot lead to a result, first, 1 * 2 I 3, andthenif necessary1 + 2 + 3 + 4
are counted.
This counting procedurecorrespondsimplicitly to a virtual battery of questionsthat
would be directed at the deputiesone after the other'.The first question would be in
principle: "What are in your opinion 'very good' options?" If this receivesno majority, the next questionis: "What arethen 'very good' or 'good' proposals?" If this
also does not lead to a result, then the next built-in question "what options do you
considereither 'very good,' 'good,' or at least 'satisfactory'?"And finally, "what
'very good', 'good', 'satisfactory', 'still
optionsdo you consider
or
acceptable'?"
WhatmakesExCumlex well-suitedfor aEuropeanprocedureof decisionmaking is on the one hand its relative low susceptibility to straiegizing.The procedureis
transparentin its application, but hardly predictable in the final outcome. It would
thus make no sensehere to conceal true preferencesin order to achievea better result.
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The 'UnitedParliaments
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In addition to its democracy deficit, the EU is also accusedof lacking in terms of
identity. Here, I would iike to discusssecuringa specifically Europeanmodel. Many
seethis historical identity endangeredabove all by the EU institutions themselves,
since up until now, primzuily so-called "negative integration" has beenpromoted2r,
meaning the political capacitiesof the nation-statehavebeenlimited, but other than
an expansionof market freedoms, little has been achievedin terms of positive impact.
However, for its citizenrf Europe generally standsfor a morc strongly interventionist state than the United States.Good empirical evidence of this difference'is
provided by a study by Alesina, DiTella, and MacCulloch: evaluating survey
data, they concluded that in Europe, but not in the US, a majority of the population
desires a reduction in inequality.2z
But there is little chancethat the political shortcomingsof negative integration
could be done away with in the near future. In particular, new member stateswill,
due to their lower income level, be more reluctant to sethigher standardsin social or
environmental policy. The legitimacy of Europe could then becomeendangeredfor
the once securely pro-European old member states,whose high density of regulations of a protective nature would be weakenedwithout providing for adequatereplacement.At the sametime there are also significant differences among the older
member states.There are three welfare state models-liberal, conservative,social
dernocratic - that can be found in the EU.23Maintaining identity can thus not
take place by way of unifying regulations, but rather by opening a spectrumof possibilities. In principle, this has already been realized by the EU: for a number of
years the way has been paved towards a "closef collaboration" among a larger par2l

In: EugenAnScharpf,Fritz W.: ,,Wegezur ZivilisierungclesEurokapitalismus."
talovsky,JosefMechior and SonjaPuntscherRieckmann(eds.):Integrationdurch
Demokratie? NeueImpulsefür die EuropöischeUnion,Marburg1997,365-375.
22 Alesiria,Alberto, RafaelDie Tella and RobertMacCulloch(2001):Inequalityand
Happiness:Are Europeansand AmericansDffirent? Cambddge(USA) 2001
(:NBER, WorkingPaper8198).
23 Lippl,Bodo:,,Welten
derGerechtigkeit"
in ,,Weltenwohlfahrtsstaatlicher
Regimes".
nehmenMenschenin Europawahr und welche
WelcheEinkontmensungerechtigkeit
wollensie? InternationalSocialJusticePlojekt,WorkingPaGerechtigkeitsordnung
per 59,Berlin2000.
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tial groupof memberstates.But a significantimpact of tlr.ishasnotyetbeennoticed,
and seemsunlikely in the near future.2a
The trgatiesalso allow for severalpossibilities of special national regulation in
Butneithercan thesepossibilitiesbe summedupwith onecommon
selectedareas.25
goal, nor are they very clearly defined. Often, the legality ofnational deviation is
only decided in the final round by the European courts. However, this recourseto
only partially predictable judicial opinions is an unfavorable development for a
democratic federation of states.
As an alternative,I proposethat in future there should be a political rather than a
judicial decision making process, and that this process should follow transparent
rules. One simple rule is representedby the judicial Principle of Advantage (Günstigkeitsprinzrp).This legal construct saysthat when there is an asymmetry of power, regional deviationsfrom a basic treaty can only go in favor ofthe weaker party. In
Germany, for example, thele are collective labor agreernents,and local factory
agreementscan only deviate from the collective labor agreementin the employees'
favor.26This correspondsto the Rawlian principle famiiiar from political philosophy, whereby improving the lot of the underprivileged is made the criterion of the
legitimacy of political action.27
Taking the political goals formulated in Afiicle 2 of the EU treaty (consoiidated
version), the tasks of the community are defined as follows:
develbalancedandsustainable
,,topromotethroughouttheCommunityaharmonious,
opmentof economicactivities,a high level of employmentand of socialprotection,
'
andnon-inflationarygrowth,a high deequalitybetweenmenandwomen,sustainable
performance,
ahighlevelofproofeconomic
and
convergence
greeofcompetitiveness
theraisingofthe standardof
qualityoftheenvironment,
tectionandirnprovementofthe
living andqualityof life, andeconomicandsocialcohesionandsolidarityamohgMemberStates".2E
We can deducefrom this five areaswhere the EU would like to be active, five areas
where a power differential can be established:
Scharpf1999,asfootnote10, 155ff.
'A Blairite Treaty:NeoliberalismandRegulatedcapitalismin the
Pollack,Mark A.:
Treatyof Amsterdam."In : KarlheinzNeunleitherandAntje Wiener(eds'):European
InstitutionalDynamicsand Prospects
Integrationafter Am,sterdam:
for Democracy.
Oxford 2Q00,266-289.
2. Similarly,in Gennanyin so-calledinternationalcrimes,when
26 Section4, Subsection
theplacesof actandgaindiverge,theprincipleis appliedto choosetheplacewherethe
party applies,Hein, Janvon: Das Günstigkeitsbettermateriallaw for the darnaged
p rinzip int InternationalenD eliktsrecät.Tübingen1999.
FranKurtam Main 1996,96ff'
2'7 Rawls,John:Eine Theorieder Gerechtigkelt.
28 Fischer2001,asfootnote4,324f.
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The unemployed vis-ä-vis employed
Consumersvis-ä-visproducers
Nature vs. man
Women vs. men.

In each case, it seemsappropriate to allow parliaments of member statesto pass
national regulations that surpassEU regulations in favor of the weaker par1y.To
mention a practical example of this: Germany could then freely decide that if foreign construction companies would like to do businessin Germany, the collective
labor agreementsmust be adhered to, becausethis would improve the empioyee
protection from exploitatively low pay.
There should be one reservation here, however: categories like "nature" or
"consumers" inherently tend towards regulations that are very broadly conceived,
leaving considerableleeway for abuse.The mantle of employeeprotection, the unemployed, consumers,women, and the environment canbe usedto keep out all sorts
of unwanted competition, and intra-member stateiobbies will know to take advaptage of this. But it would not be very difficult to introduce protective countermeasures.Today,thereis alreadyapractical example ofthis thatcan be adoptedatleastin
an analogousfashion. The EU introduced into the Amsterdam Revision in Article
95 that member stateson presenting "new scientific findings" in questions of the
"protection of the environment or the workplace" can take measuresthat deviate
from the goal of European harmonization. But these deviations are subject to the
veto of the commission as well as legal actions filed by other member states.2e
By introducing the Principle of Advantageinto the nameddimensions,ajudicial
examination is to be avoided, relying on political decision making instead. If the
equal goal of democratization is also not to be violated, the European Parliament
- not the European Commission - must be the deciding power. In each case of
when the Principle of Advantageis availed of, the Parliamentshould vote on whether at issue is merely a concealedform ofnational self-interest.
As a result, here again one group of parliamentarians, those from a member
state, have to explain to the other's,those of all of Europe, why they consider
suchan exception appropriatefor their population. The vote in the EuropeanParliament should then be held, analogousto Section 7, Paragraph5 of the Nice Treaty3o
sensiblybe held without the EuropeanParliament membersfrom the affected country, to guaranteethe equal treatmentof smaller and larger countries.If the objection
finds a majority in the European Parliament, this would entail the rejection of the
national regulation.

29 Ibid.,37s.
30 rbid..88.
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It cannot be predicted whether countries will in fact take advantageofthis right
to establishmore strict regulations on a national level. But experienceup until now,
especially in the areaof environmental policy, is quite promising. The fear that the
pressureto establishimprovements of European minimum regulations would then
be lost has not manifested itself as such. The initiative of just one larger country
quickly led to imitators, and at least in the case ofproduct regulations this forces
manufacturers reliant on uniformity to generally confofin to the stricter noffns.
The "California" effect - from the US, termed assuchbecausethe consumerpowerhouseWestCoaststatetook a leadingpositionin automobileemissions- canalsobe
observed in Europe.3r The introduction of the Principle of Advantage could
strengthenthis tendency.

Constitutingthe CommissionAccording
Mix
to a Switzerland/Athens/Westminster
Finally, beside legislative under-representationand a missing secureidentity, another regular criticism of the EU is directed at the way the executive is constituted.
The citizens of Europe can only very indirectly influence the make-up of the EU
Commission, the institution that bearsthe seedof a Europeangoverxment. The former German Foreign Minister JoschkaFischer therefore suggestedthe direct election of the commission president, asif this office were somethinglike the American
But due to a fundamentally different arrangementof tasks,this seems
President.32
just as unwise as adopting the direct eiection of state attorneys or sheriffs, something often also practiced in the United States.
The task of the commission is three-fold: it is first of all the motor of integration.
As a rule, the council andthe parliament can only decide on suggestionsmade by the
commission. It thus has the important right of initiating legislation. It is also the
executive in that it makes executive decisions and negotiatesinternational treaties.
Third, itis also the keepel of the treaties,reminding member countries of theircommitments, especially by taking member state governments to court.33
This list makesclear that the power of the commission dependsprimarily on its
negotiating talent. This also implies that it must both reflect the multiple statesin the
31

32
33

Golub,Jonathan:,,Globalization,sovereigntyandpolicy-making.Insightsfrom Europeanintegration."In: Ban'y Holden (ed.):Global Democracy: A Debate.London
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commission of which it takesits initiatives, aswell aswith the political majorities of
in the European Parliament, which is increasingly tied into the decision-making
process.Douglas Vemey seesthe Commissionthus best describedas a model of
the Swlssform of politics: as a "collegial government".3aBut this can only tolerate
a limited politicization if it is still to fulfill its tasks.
However, a certain increasein politicization would be desirableto better lealize
preferences
the
of the whole Europeanelectorate,which at the moment plays practically no role at all. Europeanissuesonly play a marginalrole in nationalelections,
and the delegation of commissionersis surely even less determining of election results.
A compromise combining the two contrary proposalsin the area of politicization seemsplausible using the following combination. The European Parliament
could be entrustedwith electing Commission members.This power to choose
the executive would be the "Westminster" part of the proposal. There is no reason
to leave this to the European govemments when there is a directly elected parliament.
While the EuropeanParliament with its 80 parties might be structurally unable
to form something like coherent and stable governing coalitions at this time, it is
most certainly in the position to carry out the single act of a vote. Michael Laver
once tried to group the different parlies into overarchingfamilies.35His result: there
are clearly distinguishablecampsin the Strasbourgparliament: two dominant ones
- social democratic and conservative- and a slightly smaller liberal group in their'
middle. That should be enough to form political majorities.
The president,who is also supposedto be a symbolic figure, could aiso be freely
selectedby the EuropeanParliament.In the caseof the other commissioners,a certain national balanceis advantageousto insure that Europe's variety is also reflected
on the commission. Since all analysessuggestthat even now there are too many
members in the Comrmssion for it to work effeclively, a quantitative restriction
needsto be set in the future. Not every member country will be able to provide a
commissioner.
An arbitrary procedurewould be suited to gua"rantee
fairnessin determining the
number of commission seatsfor which a particular country is eligible during a single term of office: the classical instr-umentto insure neutrality in the democracy of
ancietrtAthens. The basic criterion in weishtins the random selectionshould be

34

Verney, Douglas V.: ,,Modelle für ein föderales Europa." Inl. Blätter für deutscheund
internationalePolitik 5 (2001), 565-573, here 569.

35

Laver, Michael: "Government Fonnation in the European Government." In: Peter
Moser', Gelald Schneider and Gebhard Kilchgässner (eds.): Decslslon Rules in the
Europea.nUnion. A Rational Choice Perspefttlve.Basingstoke 2000, 201-228.
I

227

GerdGr'özinger
population size,to ensurerepresentativenessover the long term.36But it is additionally conceivablethat adequatelylarge3Tgroups of countries could always be representedwith at least one seat,e. g. the Scandinavians,or the smaller Mediterranean
countries, or the new Eastern European member states.It could be left up to each
country whether and which group it would like to join, and eachgroup could be free
to decide whether it is willing to incorporate this or that country.
In addition, after this random process,for each seatto be filled by a country or
group of countries,there shouid be two (or three) candidatesfor each position. The
EuropeanParliamentmust have somethingto choosefrom, both in terms of personal skiils andpolitical beliefs. It would be more difficult with more than two (or three)
candidates,becausewell-qualified figures might not palticipate if the chancesof
being elected are too low.
Thesecandidatesshould be proposedby the national parliaments- or in the case
of groupsof memberstatesby thecombinedparliaments-andnotthegovernments.
This insuresthe parlicipation of eachcountry's opposition. A EuropeanParliament,
either more or less conservative or social democratic in terms of its majority, requires candidatesfrom both sides.
In every member state'sparliament, a representativeselectionis relatively easy
to organize by way of a"zipper technique" that ensuresthe fair reflection of power
without forcing the parties to agreeon mutual candidates.For example, say that after the Europeanrandom lottery, Germany was to sendtwo commissionersto Brussels: this would then require four candidates,assumingtwo candidatesper seatare
required. Curently, this would mean two from the left and two from the right. Depending on the political majority in the EuropeanParliament, which determinesits
own position not entirely along German party lines, the German parliamentary
groups would try to nominate those candidateswho becauseof thek abilities would
have chancesin Strasbourgevenin the face of a quite contrary maj ority. This would
insure that the commissionerpost would not be abusedas a well-paid political prize
for former national service.
The commission would thus enjoy much more legitimacy than today. On the
national level, the quality of the politicians chosen would be the subject of more
discussion and debate.Their final election in Strasburg would then result from a
partiamentary act undertakenby the responsibleauthority. The well-balanced rep-

The 'UnitedParliamentsof Eulope' andf'urtherConsiderations
on SubsidiaryDemocracy
resentationof the nations would ensurethat regional minority rights were violated
as little as possible.

Summary
The goal of this contributionwas to proposeways of improving subsidiarydemocracy in Europe. Beginning with the premise of a democracydeficit in the EU, but at
the sametime skeptical about an unreflected strengtheningof the central authority,
tilee suggeslionswere presented,each providing for a stronger role for national
parliaments.First, it was proposedthat the parliamentsnetworked t ogetheras united Parliaments of Europe should be able to presentand decideEuropeaninitiatives,
the EuropeanParliament serving as a gate-keeper.The relevant issueofhow to find
an appropriateway of voting with so many participants and proposalswas explor-ed
with a detailed presentationof theExCumLex-model.The integration of the national legislatures as a final deciding authority might be understood as an attempt to
diminish the power of the European Parliament. But this is not the aim; instead,
theintentionwas areallocationof taskswith morerightsforboth levels,asbecomes
apparentwith the other suggestions.The secondproposal explored hereis introducingthe Principle of Advantage. A strengtheningof Europe's welfare stateidentity is
seenin the possibility of establisldng regulations that deviate from the Eur.opean
norm for the relatively structurally weaker party in important areasof social conflict. The EuropeanPadiament asthe conscienceand the advocateof the interestsof
Europe as a whole should be given the opportunity to veto any national deviation
from EU norms. Thirdly, the suggestionis made that the Europeanparliament votes
on the membersof the Europeancommission, which in the future will include fewer
members.Thesemembersshould be selectedfrom a shortlist, nominatedby national parliaments, reflecting the relative political strength of the parties in the respective parliaments. To increasethe representativenessof the commission the number
of the seatsoccupied by a country or group of countries would be randomly chawn
beforehand,makin g the practice a Swit zer land/Ath ens/!Vestminst er mjx.

3 6 If a country in the first round already has received a seat,the correspondingnecessary
averagepopulation can be subtlacted in the next round, to guarantee as balanced a
distribution as possible. Smaller countries thus receive a maximum of one seat, the
larger never more than corresponding to their weight.
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An "adequately large" group can be best defined as a group where the total population
would at least "statistically" always expect to receive one seat.
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